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statute, its acts, except for fraud, cannot be judicially brought in 
question. A. B. S., Jr. 

Employers' Liability Acts, Federal and State — Changes from 
Common Law Liability — No Election by State as an Employer to 
Come Under State Act— The Federal Employers' Liability Act, 1 
regulating the liability of common carriers by railroads to their em- 
ployees, and the Employers' Liability Act, of general application, in 
this State, 2 (even without taking into consideration its optional com- 
pensation system), 3 have effected radical changes from the common 
law liability of an employer for injury to his employee. These changes 
proceed in general along similar lines. The alterations made by the 
Federal act in respect to the employer's liability may be summarized 
as follows: (a) Abolition of the fellow servant defense; (b) Elimination 
as a defense of assumption of risk by the employee in any case where 
the employer's violation of a statute enacted for the safety of the 
employee has contributed to the injury; (c) Elimination as a defense 
of contributory negligence of the employee under the same circum- 
stances; (d) Contributory negligence in no case to be a complete bar 
to recovery but to effect only a reduction in damages proportionate 
to the amount of negligence attributable to the employee. The Cali- 
fornia statute (so far as it affects merely the common law action for 
negligence), while adopting in general the same changes as the Fed- 
eral statute, differs from the latter in two important respects. First, 
the assumption of risk by the employee is never a defense under the 
California statute, in which respect it is more liberal to the employee 
than the Federal act. Second, the treatment of contributory negligence 
under the two statutes is different. The Federal law, as said before, 
permits the consideration of the matter of contributory negligence for 
the purpose of reducing damages, while the California statute pro- 
vides that there shall be a proportionate diminution in damages when 
the contributory negligence of the employee is "slight" and that of the 
employer "gross." Thus, the Federal law seems in this respect more 
liberal to the employee than the State law, for in case the contributory 
negligence is more than "slight," or in case the employer's negli- 
gence cannot be termed "gross," it would appear that the latter 
statute leaves the common law defense of contributory negligence un- 
affected. 

The acts have been recently discussed by the courts in two de- 
cisions. In the case of Northern Pac. Ry. v. Maerkl, 4 arising under 



i Act of April 22, 1908, 3S Stat. 65, c. 149; amended April S, 1910, 36 
Stat. 291, c. 143. 

2 Approved April 8, 1911, Stats. 1911, p. 796. 

3 Sees. 1 and 2 of the act cover any action, while Sec. 3 and follow- 
ing concern the optional compensation system. 

*198 Fed. 1. 
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the Federal act, the employee's death was due to the concurring negli- 
gence of a fellow-servant and of the employer. The court held that 
although the deceased had assumed the risk caused by the employer's 
neglect, the latter was not relieved from liability by reason of the 
other concurring cause, the negligence of the fellow-servant. The doc- 
trine upon which the decision rests, that responsibility for any one of 
the concurring causes is sufficient to create liability, is well established. 5 
The effect of the statute was to create responsibility in a case where at 
common law there would be none, since the negligence for which the 
employer was held responsible was that of a fellow-servant of the 
employee. 

Under the California act, in respect to its optional compensation 
provision, the case of Miller v. Pillsbury, 8 raised the question whether 
by virtue of the act itself the State did not commit itself as an em- 
ployer to an election to come under compensation. The opinion of the 
Industrial Accident Board in their annotations in the pamphlet con- 
taining the act seems to have been that the State had so committed 
itself. 7 Apparently to test the point, however, the board refused to 
hear the petitioner's application, on the ground that the State was not 
an employer who had elected to come within the provisions of the 
act. The decision of the Supreme Court against the contention of 
the State employee would seem to be without question the correct 
ruling. The evident meaning of Section 4 of the act is that in the 
case of any employer, the State included, an election to come under 
the compensation system is necessary to create any liability under it. 
No such election can be implied from the mere enactment of the 
statute itself. As the court pointed out, a statute permitting the State 
to be sued is in derogation of sovereignty and is to be strictly con- 
strued. The State cannot be held as committed to such an election 
unless the intention be clearly shown. 

W. W. F., Jr. 

Equity — Assignment of Possibilities — Interest of Heir-Apparent 
in the Estate of His Ancestor. — The opinion in the case of Bridge v. 
Kedon 1 may introduce into California law a misconception of the 
principles upon which courts of equity support the assignment of 
mere possibilities, such as the property expected by an heir apparent 
at the death of his ancestor. The case was, briefly, this: The defend- 
ant assigned to the plaintiff, as security for a debt, his expectant in- 



"Deserant v. Cerillos Coal R. R. Co. (1900), 178 U. S. 409; Kreig 
v. Westinghouse Co (1909), 214 U. S. 249; Morgan v. Robinson Co 
(1910), 157 Cal. 348, 107 Pac. 695. 

8 44 Cal. Dec. 589. 

7 Pamphlet on Rosebery Liability and Compensation Act, p. 27. 

1 Bridge et al. v. Kedon Jr. (1912), 44 Cal. Dec. 229, 126 Pac. 149. 



